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Introduction
On 6 December 2021, the Cabinet Office published its response to the consultation following the release
of the Green Paper “Transforming Public Procurement” (the “Government Response”).
We provided a “first glance” summary and reported on the original Green Paper proposals on our Burges
Salmon blog.
The publication of the Government Response is a key milestone in the move towards comprehensive
reform of the UK public procurement regime. It provides a clear indication of the Government’s direction
of travel in relation to reform: highlighting principles and objectives that will be key to procurement
decisions going forward, and confirming which elements of the existing system we can expect to stay
(either in their current form or reshaped) and to go.
Given the importance of the Government Response paper for both procuring entities and their suppliers,
we have taken a deeper dive into the proposals to provide further detail on the likely future of:






procurement policy;
procurement routes;
bid challenges; and
management of publicly procured contracts.

Although this report uses the term “UK”, at present the proposed new procurement regime will only apply
to public bodies in England, although the Welsh Government has confirmed that it expects the new
legislation to also make provision for Welsh contracting authorities, and we understand that discussions
are ongoing with the Northern Ireland Executive.
As procurement is a devolved matter in Scotland. It’s not expected that the proposed reforms would
apply to Scottish contracting authorities. It remains unclear, however, how the new legislation is intended
to interact with the Scottish procurement regime (a concern raised by the Law Society of Scotland in its
consultation response but not dealt with in the Government Response).
How we can help
We will be holding workshops on the new regime throughout 2022. If you would like to receive updates
regarding these events, or if you are interested in tailored workshops on issues specific to your
organisation, please get in touch.

John Houlden

Laura Wisdom

Patrick Parkin
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Ian Tucker

The future of procurement policy
It’s clear from both the Green Paper and
the Government Response that the
proposed reform of the procurement
rules is intended to go beyond a simple
update, and is instead intended to
provoke a comprehensive change in
procurement processes and behaviours.
The ultimate goal of the reform is clearly set out in
the Executive Summary of the Green Paper:
“to speed up and simplify our procurement
processes, place value for money at their heart, and
unleash opportunities for small businesses, charities
and social enterprises to innovate in public service
delivery”.
It is therefore fair to assume that the proposed
reforms would be tailored to deliver these goals, and
to some extent, this seems to be true (for example,
the proposal to consolidate the four existing sets of
procurement regulations into a single uniform
framework).
However, as always, the devil will be in the detail and
there are warning signs from the Government’s
response that both purchasers and suppliers should
not expect the “bonfire of red tape” that they may
have been hoping for.
Principles of public procurement to be enshrined
in legislation
The Government Response retains the proposal in
the Green Paper to enshrine principles of public
procurement in the legislation itself. However, it
makes some changes to the principles originally
proposed, with the creation of the following
categories:




Objectives: maximising public benefit, VFM,
integrity, promoting importance of fair and open
competition; and
Principles: transparency, non-discrimination,
fair treatment.

While some expected the principle of proportionality
to form part of this list, the Government has proposed
that this will not be an overarching principle but will
instead be reflected in express requirements in the
legislation (for example, to set proportionate
timescales and conditions of participation).

Further information of how the principle of
proportionality will be captured in the regulations is
awaited.
The proposal to enshrine certain procurement
principles in the legislation could act as a useful
reminder of the policy objectives behind the
legislation, allowing procuring entities to use these as
a benchmark against which they can make
procurement decisions.
However, it is currently unclear what distinction there
is intended to be between “objectives” and
“principles”, and it is likely that some of the principles
may come into conflict on occasion, both with each
other and also other provisions of the legislation (e.g.
promoting open competition vs limited tendering).
In addition, it is unclear what additional obligations
this will place on procuring entities authorities. For
example, will procuring entities have to visibly
demonstrate that they have had regard to each of the
objectives and principles? Will they have to justify
decisions in all cases by reference to those
objectives and principles? Will this open up a new
route (or at least expand existing routes) of
challenge?
Procurement Review Unit
The Government Response builds upon the Green
Paper’s proposals to recommend the establishment
of a Procurement Review Unit (“PRU”) to sit within
the Cabinet Office. Its powers will stem from the new
legislation, and its primary focus will be on
addressing systemic/institutional breaches of
procurement law, primarily acting on basis of
referrals from Government departments.
The PRU may make recommendations to improve
future compliance but will not target specific
procurement decisions.
The PRU will be advised by a non-statutory panel of
subject matter experts appointed by the Cabinet
Office, although the Panel will not have any sanctions
available (only the Cabinet Office will have the power
to make recommendations).
It is unclear from the Government’s Response
whether the Panel’s recommendations would be
published alongside the Ministers decisions, although
clearly such an approach would be in line with the
principle of transparency.
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It is yet to be seen what impact the PRU is likely to
have on a day-to-day basis. While its focus on
addressing systematic breaches of the procurement
rules is to be welcomed, this seems somewhat at
odds with the proposal that it will act primarily on the
basis of intra-Government referrals (who seem the
least incentivised to draw attention to breaches). It is
also unclear how the PRU would function in relation
to alleged breaches by the Cabinet Office itself.

quo (e.g. retaining qualification systems and the
ability to modify contracts without being subject to a
financial cap only for utility contracts).

A single regulatory framework

It is also notable that there is an express intention to
support the new legislation with “a detailed and
comprehensive package of published resources
(statutory and non-statutory guidance on the key
elements of the regulatory framework, templates,
model procedures and case studies)”.

As expected, the Government Response concludes
that the existing suite of procurement legislation
(PCR, UCR, CCR and DSPCR) should be
consolidated into a single uniform framework “to the
greatest extent possible”.
While it was always anticipated that some sectorspecific rules would need to be retained in a single
framework (for example, to ensure in the field of
defence that purchasers have sufficient flexibility to
respond to urgent operational requirements),
opportunities to provide a single position appear to
have been missed in favour of retaining the status

In addition, we expect that further differences in
approach will apply for concessions and certain
healthcare contracts, but no detail has yet been
provided. In our view, when taken together these
differences (even where individually relatively minor)
may well result in a unified framework in name only.

Therefore, even if the hundreds of pages of existing
legislation are successfully streamlined into a
simplified single piece of legislation, those designing,
implementing, managing and participating in
procurement procedures will still need to be aware of
an array of supporting documents, all of which may
have different status (statutory v non-statutory) and
potentially application.

Key points
■

Procurement principles (transparency, non-discrimination, fair treatment) and objectives
(maximising public benefit, VFM, integrity, promoting importance of fair and open competition) - to be
enshrined in legislation

■

Procurement Review Unit to be created within Cabinet Office - to address systematic/ institutional
breaches of procurement law and improve future compliance

■

Legislation to provide for a single regulatory framework (consolidating PCR, UCR, CCR and
DSPCR) - save for some sector-specific rules

■

New legislation to be supported by a package of resources - including both statutory and nonstatutory guidance, templates and case studies
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The future of procurement routes
The Government’s response to the
Green Paper retains the proposal to
introduce new procurement procedures.
At present, contracting authorities may choose from
five procurement procedures:







The open procedure;
The restricted procedure;
The competitive dialogue procedure (“CD”);
The competitive procedure with negotiation
(“CPN”); and
The Innovation Partnership.

The open and restricted procedures are to be used
by default, whilst CD and CPN are reserved for more
complex requirements. The Innovation Partnership is
used less frequently, where an authority needs to
procure a solution that is not yet available in the
market. In addition to these procedures, authorities
may use the negotiated procedure without prior
publication to award contracts without competition,
including where there is extreme urgency, or where
there is no competition in the market.
New procedures

The responses received by Government were
lukewarm about the new procedures, with 44% of
responses providing only qualified support.
Interestingly, it seems that the flexibility offered by
the new CF procedure works both ways – it provides
authorities with a level of autonomy to design
procedures that are tailored to the procurement in
hand.
However, with that flexibility comes inconsistency
and a level of uncertainty, which resource-stretched
authorities can ill-afford, in particular with the series
of other resource-intensive measures that the new
regime will introduce.
In our view, whilst the reforms are brought with good
intentions, the reservations are well-founded,
particularly outside central government and larger
contracting authorities that are more likely to have
the people and budget to tailor procurements on a
case-by-case basis.
Template options

There will be fewer procedures available under the
new procurement regime. Contracting authorities will
be able to choose from:





is necessary to protect life”. On first inspection, this
suggests that it may be capable in more
circumstances than the current “urgency” exemption,
which should be used only when the need for the
goods, works or services was not “foreseeable”which is a high threshold to meet in practice.

The open procedure;
The limited tendering procedure; and
The competitive flexible procedure (“CF”).

In practice, we would expect those procurements that
were previously conducted under the open or
restricted procedure to adopt the new open
procedure – which the Green Paper response states
will be suitable for “simpler, off the shelf products”.
We also expect that the CF procedure will be used
for those procurements that previously would have
been run under CD or CPN.
The Limited Tendering Procedure will cover those
circumstances that are currently set out in Regulation
32 PCR 2015, including when there is extreme
urgency – with further guidance promised to define a
new “crisis” ground to cater for procurements where
there is a local or national emergency, when “action

In response to reservations from authorities that the
new competitive flexible approach could increase the
time it takes to plan a new procurement, the
Government has said that it will develop guidance
with “template options for contracting authorities to
design their procedures, without being so prescriptive
that it stifles innovation or the use of bespoke
processes where deemed appropriate”.
In our view, this is a sensible approach, but its
ultimate success will be on the quality of the
templates and accompanying guidance.
Ideally the templates will set out a clear approach
that can be implemented in practice without
significant cost, but with clear indicators (including
case study examples) of how procedures may
develop.
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Guidance, for instance, on the options available for
down-selecting bidders at award stage, for the
development of contract terms and for the actual
conduct of bidder engagement meetings would, we
are sure, be welcomed by authorities.
Light Touch Regime
For the procurement of certain health and social care
services, the proposals to remove the Light Touch
Regime have been withdrawn.
This gives authorities greater flexibility to design a
procurement process outside the constraints of those
procedure above, so long as they adhere to the core
principles set out in Regulation 18 – namely,
transparency equal treatment, proportionality, nondiscrimination and mutual recognition.
However, the Government also received some
resistance at the proposed removal of the Light
Touch Regime.
The feedback raised concerns that “important
flexibility would be removed and contracts for
services such as health/social care would be
adversely affected, for example requiring set time
limits could delay delivery of services.”
The Government response signposts that further
consideration will be given to exempting certain
procurements from the need for competition (e.g.
where service user choice is important, such as the
appointment of providers for children in secure
education and care settings).

It is not expressly stated in the report that a large
proportion of procurements that are currently subject
to the Light Touch Regime will also cease to be when
the NHS Provider Selection Regime is introduced,
which will apply to certain healthcare services
procured by NHS Trusts and Foundation Trusts
Integrated Care Systems, NHS England and local
authorities.
The net result is that in practice the Light Touch
Regime would have become largely redundant under
the new procurement rules. In our view, the removal
of it now makes sense and helps to simplify the rules
(*even if that leaves many authorities and bidders
with a need to familiarise themselves with an entirely
new and separate NHS regime).

Key points
■

New and fewer procurement
procedures - namely the open
procedure, limited tendering procedure
and competitive flexible procedure

■

New crisis ground - to cater for
local/national emergencies

■

Light Touch Regime to be retained
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The overarching goal of the Green Paper
is to speed up and simplify public
procurement – this was stated to apply
as much to bid challenges as to the
tender process. Whilst there continues to
be significant support for a faster,
cheaper and more accessible system to
deal with challenges to procurement
decisions, the Government Response
suggests that it is more a case of
evolution than revolution.
With a view to rolling out the new legislative regime in
2023 at the earliest, the Government has confirmed
that the following three key areas will be the focus of
ongoing engagement with stakeholders and
interested parties:





review systems;
remedies; and
debriefing.

Review systems
The Government Response reaffirmed commitment
to explore alternative “feasible options for faster and
more accessible routes for valid challenges of
procurement decisions”. The Courts will remain the
main forum for challenges, following the withdrawal
of proposals for a process of independent contracting
authority review and a re-think of procurement
tribunals. It is likely that any reforms will be based on
the existing Court structure by potentially remodelling
the Technology and Construction Court Guide and
formalising any changes in a set of new procurement
specific Civil Procedure Rules. The areas for
immediate consideration include:





the appointment of a dedicated procurement
judge in the Technology and Construction Court;
defining set timescales and a maximum
recommended length for pleadings to facilitate
applications being dealt with on paper rather
than by oral hearing (where appropriate); and
adopting measures to encourage more
comprehensive disclosure throughout the
lifetime of a claim, and particularly early on in
proceedings.

It is hoped by the Government that these measures
will reduce the time and costs incurred, on both
sides, when dealing with a procurement challenge.
The Government has therefore withdrawn its
proposal in the Green Paper to use a new non-Court
based tribunal system to hear low value claims,
though it remains “under review” pending an
assessment of the new regulations and their impact
on Court processes.
Remedies
The Green Paper set out a number of radical reforms
when it came to remedies. Interestingly, the most
controversial – the introduction of a cap on damages
for claimants – has been withdrawn, in light of
concerns that such a measure could potentially result
in an increase in legal challenges and the creation of
an unbalanced system.
Respondents highlighted that limiting the financial
exposure of contracting authorities to 1.5x bid costs
(save for in exceptional circumstances) could mean
accidentally incentivising poor procurement practices,
meaning an increase in non-damages claims. The
Government Response concluded that “the
implementation of the cap could result in unintended
consequences which are more problematic than the
issues the cap was trying to address”.
However, one area of consensus among
respondents was the need to reform law and practice
surrounding the automatic suspension. Currently, if
an unsuccessful bidder believes a procurement was
conducted in breach of procurement law, it may
choose to commence Court proceedings against the
procuring entity. Provided the claim is brought before
the contract is signed, the procuring entity will be
prevented from awarding the contract until the
suspension is lifted by the Court or the challenge is
withdrawn.
To reduce the risk of delay to contract signature,
procurements run in cases of crisis and extreme
urgency are to be excluded from the automatic
suspension regime. This step will likely be widely
welcomed by contracting authorities, not least
because the need for authorities to procure goods
and services in extreme urgency was brought into
sharp focus during the Covid-19 pandemic.
In keeping with the Government’s aim to improve
transparency in public procurement, procuring
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entities wanting to rely on crisis and extreme urgency
will need to publish:




a notice (prior to, or at the same time as,
contract award) setting out why the procurement
is considered a ‘crisis and/or extremely urgent’
procurement; and
a subsequent notice containing the details of the
contract.

The remedy of ineffectiveness will remain, allowing a
challenge to be brought if it appears that the extreme
urgency grounds have been relied on inappropriately.
The Government also intends to revise the legal test
that must be applied when a contracting authority
applies to lift the automatic suspension at Court. As it
stands, the American Cyanamid test is as follows: (1)
Is there a serious issue to be tried? (2) Would
damages be an adequate remedy for either party?
(3) If not, where does the balance of convenience lie
– in maintaining or lifting the suspension?
The American Cyanamid test has historically often
resulted in the lifting of the automatic suspension, as
the Court has often found that damages are an
adequate remedy for a disappointed bidder. A new,
single limb test – applicable only in a procurement
context – will therefore be introduced to try and meet
the specific circumstances of procurement
challenges.
However, in the absence of further detail at this
stage, it is difficult to assess whether the new legal
test will be more or less appropriate than the current
American Cyanamid principles or whether it will result
in more or fewer suspensions being maintained.

The change in debriefing requirements will mean that
bidders will no longer have to engage in lengthy preaction correspondence in order to obtain key
evaluation materials; the original information will now
be provided to each bidder alongside the Award
Notice.
Bidders should therefore be in a better position to
assess for themselves (by comparing the “relative
advantages of the winning bid against their own”)
whether a challenge to the procurement decision is
viable, as well as to identify areas for improvement in
future tender responses. With evaluation documents
being automatically provided to bidders, it puts
greater focus on the underlying procurement process
and ensuring it is properly documented from the
outset.
For successful bidders, it is difficult to assess the
level of control they will have over disclosure of their
evaluation material to other participants at the award
stage. The Green Paper proposals currently do not
have this level of detail. However, clearly there will
need to be engagement with the winning bidder on
what it considers to be confidential information before
documents are provided to competitor organisations
at the award stage.
Further information on changes to the debriefing
requirements applicable to call-off contracts or
contracts procured through Dynamic Markets is
awaited.

Key points
■

Commitment to faster and more routes
for challenge - existing review systems
will be supported by procurement-specific
Civil Procedure Rules and likely a
remodelling of the TCC Guide

■

Removal of automatic suspension in
cases of extreme urgency/crisis

■

Replacement of the American
Cyanamid test for lifting the automatic
suspension - a single-limb test
applicable only to procurement cases

■

Withdrawal of requirement to prepare a
standstill letter - replace with a
requirement to provide certain evaluation
documents (for both the successful and
unsuccessful bidder)

Debriefing
The Government intends to simplify the debriefing
process following feedback that the current bidder
debriefing requirements at the end of a procurement
process are – at times – burdensome.
In competitive procedures, the mandatory
requirement to prepare an individual debrief or
‘standstill letter’ will be withdrawn.
Instead, procuring entities are to provide each
participant with “certain evaluation documents for the
winning bidder (redacted for commercial sensitivity)”,
as well as a bidder’s own original evaluation
documents.
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As procuring entities and their suppliers
will already be aware, the public
procurement rules reach beyond the
procurement process itself and into the
full term of the contract. The Green
Paper identified that effective contract
management is key to successful
delivery of a publicly procured contract,
and as such proposed a number of
measures aimed at ensuring that such
contracts are able to flex to meet new
demands and opportunities, while still
ensuring that the supply chain is treated
fairly.
The Government’s response to the Green Paper
confirms that the vast majority of the Green Paper’s
proposals in relation to contract management will be
adopted in the new legislation. The key areas of
change will be in relation to:




prompt payment of the supply chain; and
amendments to publicly procured contracts
during their term.

Prompt payment
The Green Paper identified prompt payment as a key
issue, especially in the current uncertain economic
context. For most public contracts, the PCR already
requires contracting authorities to pay invoices within
30 days and to require this payment term to be
passed down the supply chain, and the Government
has introduced a number of measures through PPNs
aimed at maintaining visibility and enforcing this
requirement.
The Green Paper however suggested going further
by legislating to allow any business to take up
payment delays in the supply chain directly with the
contracting authority and to allow an authority the
right to investigate payment performance at any tier
in its supply chain.
There was significant support for the proposals in the
Green Paper, and the Government therefore
proposes to introduce the following through the new
procurement legislation:



rights for the supply chain to escalate payment
delays directly with contracting authorities
(provided that sub-contractors can show that

reasonable efforts have first been made to
resolve the payment delays prior to escalation);




rights for public bodies to review the payment
performance of any supplier in the supply chain;
and
alignment of public and private sector payment
reporting requirements, with output published on
a single platform.

It is intended that the legislation will be supplemented
with guidance to assist both procuring entities and
their suppliers in implementing the revised regime.
This guidance is likely to cover issues such as how
payment complaints will relate to wider functions
(such as the new Procurement Reform Unit), what
payment information sub-contractors have to provide
(and by when) and the metrics that will be used for
payment reporting requirements, including the
frequency of publication.
Although one of the overarching aims of procurement
reform is simplification, our view is that there is
clearly potential here for the new payment reporting
regime to be more resource-intensive for both
procuring entities and their suppliers, particularly if
there is the risk of procuring entities becoming
embroiled in supply chain payment disputes.
Without sight of the accompanying guidance (which it
appears will contain much of the detail on
implementation of the new regime), it is difficult to
assess how much practical difference this change will
make, and indeed how onerous the revised regime
will be. Clarity will be essential to manage
expectations here, taking into account the work that
has already been done through PPNs to enhance
visibility and monitoring of payment behaviours.
Contract amendments
Another key issue for managing public contracts is
how contracting authorities address changing
circumstances, particularly for long-term complex
contracts. Currently, the PCR, UCR and CCR all
allow amendments to be made to public contracts
without triggering a new procurement where specific
criteria are met. Going forward, the Government
intends to simplify the existing rules by having a
single provision governing contract amendments for
all types of public contracts.
This will be based on Regulation 72 of the PCR, but
with some redrafting to make it clearer, and with an
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additional right for contracting authorities to make
amendments in cases of crisis or extreme urgency.
The Government is also considering allowing
additional flexibility in the following cases:





complex contracts (eg, through an additional
safe harbour allowing changes to deal with
circumstances beyond either party’s control);
utilities contracts (to retain the current position
under the UCR where safe harbours are not
subject to financial caps, unlike under the PCR);
and
defence contracts (where the Government has
clearly stated it intends to “provide as much
freedom as possible” in relation to contract
amendments, to ensure maximum flexibility to
respond to the MoD’s requirements).

This is a prime example of where the desire for
simplification comes into conflict with requests from
particular sectors. Simplification would of course
advocate for a single mechanism governing contract
amendments. Instead, it is likely that separate rules
will apply for defence and utilities contracts, and
potentially also “complex” contracts (however that
may be defined).
The price for this additional flexibility comes in
enhanced transparency requirements. Procuring
entities will be required to publish a Contract Change
Notice for all contract amendments save where:





the value is changed by less than 10% of initial
contract value for goods/services and 15% for
works;
the term changes by less than 10%, and
there is no change to the scope of the contract.

It would be helpful for the revised legislation (or
accompanying guidance) to provide clarity on how

these thresholds will apply to cumulative changes,
particularly over the course of a long-term contract or
in sectors where amendments are common (for
example, construction contracts).
There is also the risk that increased transparency of
this nature may in fact have the opposite effect to
that which it is intending – making it more difficult to
ascertain what changes are being made due to the
sheer number of notices being published. There is no
doubt however that procuring entities will need to
update their systems and processes to ensure that a
full audit trail is being kept of all changes to allow for
assessment of those changes against the thresholds
and publication where appropriate.
Procuring entities would also be required to hold a
10-day standstill period following publication of the
notice to allow the amendment to be challenged. This
rule would not apply to amendments made in cases
of crisis or extreme urgency, and it remains to be
seen how far these transparency requirements would
be applied to defence contracts given the
Government’s focus on flexibility. There is clearly a
risk that this approach will lead to increased
challenges, although the exclusion in cases of crisis
and extreme urgency should help to minimise any
disruption in contract provision.
Following feedback, the Government has decided not
to pursue its proposal in the Green Paper to impose
mandatory profit rates on extension periods used to
cover contract award suspensions. This is a welcome
change given how complex it would be to ascertain
profit rates for the broad range of contracts that are
publicly procured.
Given the above amendments (as well as the
proposal to mandate notices following limited
tendering), there is considered to be no need to
provide for Voluntary Ex-Ante Transparency notices
in the new legislation.

Key points
■

New provisions to encourage prompt payment of the supply chain - rights to escalate delays directly with
contracting authorities and review supplier payment performance and reporting published on a single platform

■

Updates to provisions regarding contract amendments - rights to make amendments in cases of crisis or
extreme urgency, and potentially increased flexibility for changes to complex contracts

■

Publication of Contract Change Notice (followed by a standstill period) required - except in defined
cases (e.g. low value changes or in cases of crisis/extreme urgency)
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How we can help
We will be holding workshops on the new regime
throughout 2022.
Please contact John Houlden, Patrick Parkin, Laura
Wisdom, Ian Tucker or your usual Burges Salmon
contact if you would like to receive updates
regarding these events, or if you are interested in
tailored workshops on issues specific to your
organisation.
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